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Reflections on the Totemic Meaning of the Constitution

This article addresses the perception of the constitution in democratic political systems as a totem.
As demonstrated, this almost religious perception of the constitution results from many factors. The first
was the process of secularization and laicization, which, in place of the abolished religions appropriate to
areligious state, created a vacuum quickly filled by a constitution perceived as a “Decalogue,” a “Bible,”
or a sacred symbol in a democracy. This was linked to another factor: the idealization of the constitution.
As a result, the constitution is often perceived as a perfect, ideal, and the best possible act, which further
strengthens the belief that it should be amended only in truly exceptional circumstances. Another factor
is the very strong correlation between the constitution and the state, and the recognition of an inextricable
link between the two. All of this makes the constitution a totem, including the state, the perfect act, the
social contract, the ideal political system, or, for example, democracy.
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Introduction

A constitution can be viewed from many perspectives. It can be viewed as a historical process
of the peregrination of the idea of limiting power and—in a sense, on the other hand—the realiza-
tion of freedom, both in the individual and collective dimensions. In this sense, each subsequent
constitution represents either democratic progress (despite the casual use of the word “democra-
cy” today), or it represents regression, a halt, or even a recidivism of solutions long ago deemed
outdated, outdated, and—last but not least-undemocratic. A constitution can also be viewed as
a collection of thoughts, ideas, and concepts for organizing a political community in its institu-
tional and social dimensions. With this assumption, a constitution is a selection and compilation
of many ideas and their, more or less successful, adaptation to current conditions and the chal-
lenges they pose. It is, therefore, a kind of collection of doctrinal ideas that, for various reasons,
are considered crucial and necessary, encompassing such fundamental concepts as the common
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good, the rule of law, democracy, the separation of powers, pluralism, and individual freedom
and dignity. The constitution can also be viewed as an expression of a compromise between
forces that, to varying degrees and at various stages, participated in the process of its creation.
Alternatively, the constitution can be viewed as a reflection of the current sociopolitical system,
a sort of status quo frozen in time and recorded. In this convention, a constitution is sometimes
viewed as a balance sheet, a kind of summary and selection of what is best, most valuable, or
most essential. Finally, a constitution can be viewed as a bold plan for state work, a kind of
ambitious project to be implemented. In this sense, the constitution takes on the dynamic shape
of a project defining the tasks and goals that the political community should achieve, or at least
strive to achieve (Baszkiewicz 1997, p. 43).

Typically, each of these ways of looking at a constitution is justified, and in practice, a con-
stitution is a bit of everything (Bulmer 2017, p. 12). It is also, incidentally, one of the manifesta-
tions of its consensus, which means that for some, it is more of a balance sheet, for others, it sets
goals for the future, for still others, it is the punch line of current development, sometimes even
an attempt to stop the status quo, and for others, it is a reservoir of beautiful and noble ideas,
a way to universalize principles and values that are common at least within a specific cultural and
civilizational circle, or a reflection of the existing system of political, social, and economic rela-
tions. Despite these differences, it is important to everyone, valuable, and necessary, something
that evokes a positive connotation. Therefore, to quote the title of Luigi Pirandello’s famous
play, “each person perceives the constitution in their own way” (Pirandello 1924), seeing it as
the most important layer: either the historical layer, the ideological layer, the sociological layer,
the programmatic layer, or, finally, the strictly legal layer, related to establishing binding patterns
of behavior. Thanks to these various perspectives, the constitution maintains its significance as
an exceptional act not only from a legal perspective, but also from a political, ideological, and
even emotional one. It is a normative act that, for everyone, albeit for very different reasons, is
exceptional, but also—precisely—fundamental. The characteristic of fundamentality is primarily
related to the legal characteristics of the constitution (see the constitution as a fundamental law
- Dragne, 2013, p. 38), but it should also be related to the other attributes of the constitution. It
records, however, in a more or less elaborate form, the fundamental stages of the development of
a given state; it indicates the fundamental reasons for its adoption, characterizes the fundamental
values and norms around which the state and its community are built (Hedling 2011); it balances
the fundamental achievements, or — if it is oriented towards a dynamic future — it programs the
fundamental goals (Bulman-Pozen - Seifter, 2021, p. 859).

A constitution, no matter how it is defined and which elements are not considered primary,
always refers to the state as such. It is, in fact, an emblem of the state, a symbol that a given po-
litical community has achieved a certain degree of awareness, maturity, and consolidation, and
that it has decided to systematize itself and provide a clear framework for its functioning, which
is by no means limited to a strictly legal framework but also encompasses social, philosophi-
cal, political, and even cultural dimensions. In this sense, a constitution fulfills its rudimentary,
etymological meaning: it constitutes society, endows it with organizational characteristics, and
determines its shape, which consists of shared fates, shared ideas, views, desires, and aspirations,
but also of professed and respected values, customs, practices, and observed laws. After all, the
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word “constitution” itself derives from the Latin “constituere”, meaning to establish, arrange,
organize, and give a specific form. Implicitly, it signifies the creation of the foundations for the
state’s political system (organization). This was well captured by traditional equivalent terms
for constitutions, such as “Government Act” (in Poland) or “Act on the Form of Government”
(in Sweden). All of these explicitly indicated that the purpose of a constitution is to define the
government, or the political system, or—in other words—the legal order of the state.

Sacralization of the constitution

It is therefore not surprising that the constitution is intuitively correlated with the state, to
such an extent that it is often perceived as a totem, and in its four basic meanings, which are:
1) an object considered as the embodiment of ancestors, as a kind of accumulation of the past;
2) an object identifying membership in a group; 3) an object surrounded by special reverence,
recognition or respect, and finally 4) a distinctive sign, identifier or even a specific signpost.
It’s easy to guess that each of these basic meanings can be easily applied to a constitution. It is
both a personification of the past, a reminder and a reference to the best, most glorious, and lofty
traditions of a state or nation, which is usually reflected in the preamble in an elaborate and yet
sublime form (Tushnet 1987/88, p. 93), as well as an identification of the group that is the nation
(all citizens), but also an object that, even if not properly venerated with its associated rituals, is
perceived as something incredibly valuable, important, and respected. Finally, it serves as a way
to explain reality, a kind of signpost indicating the desired or expected ways of applying the
constitution, including its interpretation.

The attribution of totemic features to the constitution also stems from the fact that it is of-
ten attributed with quasi-religious or mystical characteristics. This is a consequence of a much
broader process of theologization of the constitution. Traces of this can be found both in the
Middle Ages and in the 20th-century political thought of Carl Schmitt. The constitution is per-
ceived as a specific embodiment of divine law on earth, or as a founding myth of the state and na-
tion, or finally as a civic profession of faith, a kind of state Ten Commandments, a kind of Holy
Scripture for citizens. This shows that theological, mystical, magical, and at least parareligious
themes almost always appear in constitutional thinking (Gornisiewicz 2022). Consequently, the
constitution is constantly viewed as an almost sacred, inviolable, divine, or almost divine act
(Szymanek 2024, p. 26, 27). Several factors support this approach. First, the recognition that
the constitution regulates the most important issues defining statehood, which brings to mind
the Ten Commandments as a way to regulate the most essential matters. Second, because of the
relevance of its content, it creates the highest act, lex superiori, which is implemented at all other
levels of the law-making process in accordance with the principle of hierarchical subordination,
and thus also of conformity. Thirdly, it is generally expected that a constitution should be perma-
nent, immutable, and therefore untouchable, in the sense that it should be immune to occasional
and incidental amendments. To this end, the constitution is most often surrounded by various
formal and sometimes material safeguards, the purpose of which is to make the process of con-
stitutional amendment more difficult and complicated, and therefore — at the very least — prolong
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it (Szymanek 2015). Fourth, and finally, increasingly elaborate rituals of protection are being
created around the constitution. On the one hand, it is being surrounded by a constitutional court
system, which is—in a sense—a parallel to the biblical Sanhedrin (De¢bska - Warczok 2018), which
safeguards the orthodoxy of constitutional provisions. On the other hand, often highly complex
mechanisms of constitutional liability are being introduced in connection with the commission
of a constitutional tort. Proving a constitutional violation is sanctioned in various ways and—un-
derstandably—is met with social ostracism, while the person guilty of a constitutional tort is de
facto excommunicated as having dared to violate something that is, by definition, inviolable. All
of this means that the constitution is often described as a quasi-religious law, a sui generis Bible
of the state, or—as Georg Hegel used to say—a “catechism” (Buchetmann 2023).

Incidentally, it’s worth remembering that the process of giving the constitution a religious
character is clearly linked to the process of secularization of the state. Consequently, it’s para-
doxical that the constitution has begun to be approached almost like the Bible, while at the same
time, religion and religiosity have been increasingly eliminated from the constitution (and from
the state). This process was accompanied by the introduction of an increasing number of values
into constitutional texts, values that previously—contrary to popular belief~were not at all char-
acteristic of constitutional laws. The latter, in their classical form, usually stopped at proclaiming
a specific religion as the state religion, the dominant religion, the official religion, the dominant
religion, or some other name, but always within the model of a confessional state (Brown - James
2017; Guzewicz, 2018). Such a worldview identification of the state simplified the matter of
creating the axiological layer of the constitution, because in the model of a religious state, the
principles and values of the religion designated as state or official were per se the values of the
state, strongly anchored in the constitution in such a way that it established a religious state,
which in itself was a carrier of specific, precisely defined principles and values. The processes
of secularization and laicization, culminating in the establishment of a secular state, created
an axiological void, which was eventually replaced by so-called constitutional principles and
values, which were supposed to be better, more lasting, more objective, and above all, modern,
because they were separated from all religious sophisms. It was in the wake of all these complex
and long-term processes that constitutional texts began to be supplemented with values that were
meant to re-identify the state and anchor it in a specific philosophical and ideological system.

In this way, the constitution was opened to secular values, which—according to the assump-
tions—were decidedly superior because they were non-contradictory, non-religious, and therefore
uncontroversial and generally acceptable. It was not hidden that they were building a modern
state, which for some time—and to this day—has been identified with a secular state (Sadura 2020;
Bilska-Wodecka 2009), supposedly the antonym of the antiquarian, parochial, authoritarian, or
otherwise oppressive, and therefore discredited, religious state!. Consequently, as can be seen,
values in the constitution appeared at a moment when the actual values—referring to the original
Ten Commandments—were removed from the constitution in the name of its post-Enlightenment
and rational progressivism. It then became apparent that the state structure based on the constitu-

' Which is not always true, if you look at such religious countries as, on the one hand, Denmark, Finland or Norway, and

on the other hand, Saudi Arabia, Mauritania or Greece.
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tion began to crumble, because the state, just like institutions, also requires values that anchor the
constitution, customs, and traditions, fulfilling the essential function of identification, integra-
tion, and stabilization. To fill the void, values previously associated with the confessional model
of the state were replaced with so-called state or secular values (sometimes called civic values),
values that were by definition supposed to be better, more modern, more rational, more demo-
cratic, more inclusive, and therefore more acceptable. Although they were supposed to be better,
more modern, and more progressive, ontologically they fulfilled exactly the same assumptions as
the earlier proclamation of a state religion with all the benefits of its axiological foundation: they
built a sense of unity and community, thus fulfilling the integrative function that a constitution
always traditionally fulfills (Bellamy - King 2025).

The above process demonstrated the need to ground the constitution in a stable axiological
framework, without which the constitution loses its raison d’étre as a fundamental law. It also
demonstrated that axiological rooting does not require the exaggeration of constitutional values
(these were more than limited in the context of a confessional state), but does require a clear
ideological declaration upon which the perforated and proliferating system of values is built.
Therefore, as soon as the decision was made to embrace secularism, a value vacuum emerged,
which attempts were made to fill with new values around which the community was to be con-
solidated. Thus began the process of building a so-called civil religion, an important element of
which was not only secular values (including the separation of state and church, popular sov-
ereignty, pluralism, and democracy), but also the constitution itself, which became much more
than a mere regulator of legal, social, and political relations. As a result, a whole sophisticated
concept of patriotism has been built in relation to the constitution, its principles, values, protec-
tion mechanism and social perception, which is nothing else than an ideological and legal para-
digm of the constitution as a totem (Miiller 2008; Llano 2017). Constitutional patriotism itself
is sometimes referred to as a state or civic religion. At the center of this religion, sometimes also
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called “civic faith”, “common faith”, “democratic faith”, “folk religion”, “ceremonial deism”,
“religion of the republic”, “public theology”, “state piety”, “purity of the community”, or simply
religion a rebours, was, for understandable reasons, placed the constitution. It was supposed to
enumerate new values, it was supposed to define them at least in a basic way and direct the way
they were understood in the entire legal system based on the constitution (Vestal 2018). More-
over, in the face of the rejection of the religious state model, which merely ratified values whose
origins were much deeper and more profound, within the model of a new system of state or—in
other words—civic values, thus freed from the constraints of a specific religion or worldview, the
constitution acquired the status of the sole, legitimate source of these new values. This, in turn,
created a completely new perspective on the constitution, transforming it from a merely con-
firmatory act into an act that, in the full sense of the word, creates principles and values (Maes
2024). A side effect of this process was the creation of a vicious circle of constitutionalism,
where values are now considered relevant because the constitution identifies and defines them,
while the constitution itself is important (even paramount) because, among other things, it es-
tablishes specific values. Previously, constitutional logic was governed by a completely different
principle: the constitution recorded and confirmed immanently present values without adding or
subtracting anything from them. However, in the changed model, the constitution was essentially
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a demiurge who elevated something to the rank of value or relegated it to legal oblivion. The
change in the constitutional paradigm was part of a much broader post-Enlightenment dialectic
(Horkheimer - Adorno 2002), which generally devalued the transcendent, proposing instead the
concreteness of realism and rationalism.

It is perhaps worth noting that, in essence, civil religion is more of a civil ideology, with an
obviously “disenchanted” understanding of ideology as a system of meanings, emerging espe-
cially in periods of political or social crisis or other types of deep tension, when existing cultural
systems (including, above all, religion) fail or are consciously limited or even eliminated. In such
moments, ideology appears as an “organizing principle”, whose goal is to re-establish a political
understanding of the state of affairs, transform social and cultural life, and mobilize collective
social activity for the community (Grabowiec 2013, p. 101; see also Swirek 2017, p. 63). The
constitution underwent precisely such a transformation when the paradigm of a religious state
was rejected and a much more ambitious task was formulated for the constitution itself — cre-
ating a kind of substitute for religion, that is, treating it as a unifying and integrating element,
simultaneously designated by a clause of supreme law. In this sense, the civic ideology at the
heart of which the constitution was placed plays a fundamental role. It creates a new reality,
gives it concrete form in the form of a founding act, and simultaneously creates an entirely new
axiological perspective, which originates in the constitution. This, in turn, leads to a veritable
secular “canonization of the constitution,” and consequently, endowing it with the characteristics
of an almost sacred, canonical, divine, or supernatural act. This must be a paradox, since the
essence of the new approach to the constitution was to make it more realistic and ground it in
a materialistic and rationalistic approach to reality. The guiding principle of modernity and the
entire range of instruments that built it was, after all, the famous Nietzschean cry “God is dead”,
which, in consequence, was intended to eliminate religious or even parareligious accretions, but
in fact created an antonym of religion in the form of civic ideology (religion) and an antonym of
the Bible in the form of the constitution.

As a result, modern constitutionalism, whose milestones are iconic, liberal constitutions,
fundamentally reassessed the meaning of the constitution. Previously, at its inception, it was
merely an act of order and limitation of power, without any distinctive or even supernatural
attributes (Bryk 2013). However, after this reassessment and the accompanying ideological
shift, it became an emblem of a new order, the starting point of a new reality, and at the same
time its quintessence. The episode of the Jacobin Constitution (the so-called Constitution of
the Year One) further elevated the constitution’s importance. Its adoption and subsequent seal-
ing in a cedar chest, so that it could await the calming of revolutionary winds and enter into
force after the historical turmoil to reorganize France, made it almost a relic of the new soci-
ety, and gave the famous cedar chest the appearance of a democratic tabernacle, in which the
greatest treasure of the liberal transformation was hidden: the libertarian, progressive constitu-
tion. The Jacobin Constitution’s symbolism was bestowed upon it by Maximilian Robespierre
himself, who, immediately after its adoption, suspended the moment of its entry into force,
stating bluntly that “popular government is based on virtue and terror”, while the constitution
represents liberal order, the rule of law, and democracy, which have no place during revolu-
tionary turmoil.
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Idealization of the constitution

In this way, the constitution’s totemic nature was given yet another meaning. It became some-
thing highly idealized, something expected, something that would radically change reality for
the better, something that would bring a sense of freshness and novelty. After Robespierre post-
poned its entry into force, the constitution became a veritable promise of happiness, a parallel
to a better France. The Jacobin constitution, enclosed in the “tabernacle of democracy”, was an
ideal, a chance for the better, a chance that chaos and formlessness would be replaced by clear
order. As the Polish scholar Iwo Jaworski wrote, the Jacobin constitution resembled “propylaea,
through which the French citizen was to enter the impressive edifice of the fundamental law of
his legislation” (Jaworski 1923, p. 38), democratic, clear, logical, well-organized, and orderly.
Interestingly, the parallelism of the propylaea, despite all the rhetoric of secularism and liberal
freedom, made the constitution an object with at least a quasi-religious connotation, because in
the architecture of ancient Hellas, the propylaea were nothing more than a gateway leading to the
most sacred place, the temenos. As a result, despite its highly secularized, modern, thoroughly
Enlightenment, and rational repertoire, the Constitution was perceived through the prism of an
almost religious experience. For many who believed in a new man, a new nation, and a new
world that was to be based on the Jacobin Constitution, it was a veritable relic (Baszkiewicz
1993). From the moment Robespierre announced its suspension, it was immediately perceived as
something qualitatively superior, something longed for, and at the same time something intended
to justify the temporary terror, the suspension of legal rules, and the state’s entanglement in the
chaos so typical of a state of emergency—a period when ordinary means of state operation are
insufficient, and when, for understandable reasons, extraordinary, sometimes extreme, solutions
are employed. However, because the Constitution of Year One never became law, it acquired the
characteristics of a myth, a perfect, ideal act, devoid of flaws, yet one that only the complexities
of history prevented from manifesting its power. Thus, for many, the Jacobin Constitution be-
came a veritable “promised land” for France, which, weary of revolutionary terror, needed peace
and tranquility, and this was to be brought by a democratic, libertarian constitution, temporarily
locked in a cedar chest, awaiting the cessation of war and the elimination of internal enemies.
However, the complexities of history meant that the Jacobin Constitution never entered into
force. As a result, it was neither verified nor falsified. This, paradoxically, made it even more of
a legend. According to this legend, it was an act of freedom, sovereignty, beautiful in its content
and courage to create a new order, clear, legible, and — most importantly — democratic.

In this way, the Jacobin Constitution episode gave the Constitution yet another totemic mean-
ing. It became a symbol of something wonderful, something better, something exceptional,
something utterly democratic and desirable, and at the same time something that, due to un-
favorable circumstances, was ultimately not realized, remaining a utopia of a better system.
Therefore, the fact that the Jacobin Constitution ultimately failed to come into being gave rise to
its totemic understanding as a myth, a veritable phantasmagoria of the ideal system that it sup-
posedly contained.

This is not the only constitution that, for various reasons, did not enter into force, or that was
quickly, through legal or practical actions, radically changed, departing from what its founding
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fathers had envisioned. The same fate befell the Constitution of May 3, 1791. It, too, became
a totem in Polish historiography, and a particularly significant one at that.

The totemic nature of the May 3rd Constitution lies in its perception as a manifesto, a declaration,
and an expression of the aspirations and desires of an already thoroughly modern nation, which,
due to unfavorable circumstances, was prevented from developing. It is assumed that adopting the
constitution at a special moment—a true existential threat to the state—was a manifestation of the
nation’s exceptional maturity and its responsibility for the fate of the state and future generations
(Grochulska 1994, p. 55). However, it was not only about a specific moment of awakening, but also
about creating very modern solutions, solutions that — together with the Corsican constitution? or
the later French constitution — created the foundations of European constitutional thought clearly
inscribed in the post-Enlightenment political philosophy (Izdebski 1991). All this has prompted
Western opinion-forming circles to revise their simplified judgments and assessments of Poland
as a supposedly backward, primitive, obscurantist country, naturally doomed to decline, a coun-
try with an irreversible historical verdict destined to be absorbed by higher organisms, i.e. the
partitioning powers, the states of enlightened absolutism, which, according to many beliefs, have
overtaken Poland in intellectual, political and military development. It’s important to remember
that public opinion already held enormous significance, and it was decidedly unfavorable to Poland
(Szymanek 2006, p. 153). Paradoxically, it was Tsarina Catherine’s Russia that captured the atten-
tion and admiration of Western opinion, and the Semiramis of the North—as she was called—was the
embodiment of modernity, openness, efficiency, and progress. Hence, her arguments prevailed in
the dispute with Poland. For a century, Western circles viewed the Russian partition of Polish lands
as a justified intervention into the backward, inhumane, and inhumane state that the Polish-Lithu-
anian Commonwealth supposedly was. For many English and Frenchmen, Russian intervention in
Poland was entirely justified, as it was conducted in the name of modernity, effective governance,
and the elimination of parochialism. This resulted, among other things, in acceptance of the parti-
tion of Poland and, at the same time, in futile efforts by the Polish side to prove the illegality and
shamefulness of this act (Tarnowska 2016, p. 214). For many foreign observers, the First Partition
was the logical consequence of Poland’s decline and decline, its anachronism, backwardness, and
its perceived impediment to seemingly enlightened reforms for modernists in Russia and Prussia.
The May 3rd Constitution shattered this perception, forcing the West to reassess not only Poland
but also Russia’s policy toward the Polish-Lithuanian Commonwealth, and even more broadly, to
reassess its own views on the political order of Europe at the time. In a sense, the May 3rd Constitu-
tion marked a turning point in European thinking.

2 The Constitution of Corsica (Custituzione di a Corsica) was adopted in 1755. It is worth noting that this act was the

first to use the term “constitution” in its title, and for this reason, it is still considered by some to be the first modern
constitution. The origins of the Corsican constitution are linked to the struggle of this small island against Genoa, of
which Corsica was once a part. The constitution itself was written by Pasquale Paoli, a Corsican patriot and national hero,
leader of the struggle against the Genoese and later against French rule over the island. The Corsican constitution was
the first constitution written in the spirit of the Enlightenment philosophy. Although it lasted only a short time, only until
1769, it was an important act confirming the modern principle of the separation of powers into executive, legislative, and
judicial branches. Like the Jacobin constitution or the Polish constitution, the Constitution of May 3 became a totem in
the struggle for an independent and modern state.
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Moreover, for Poland, it was also a declaration of independence, a form of protest against the
policies of its neighbors, a way to reverse the fate that had cast a dark cloud of doom over the
Polish state. The Constitution of May 3 was unquestionable proof of the vitality, work, and deter-
mination to reform the Republic, but also a confirmation of its unquestionable belonging to the
cultural sphere of the West. The modern ideas and views reflected in the text of the Government
Act of 1791 were, after all, inextricably linked to the achievements of the Age of Enlightenment,
a result of the intellectual ferment that gripped the continent on the eve of the French Revolution,
which redefined fundamental concepts of state, law, and politics. It is no coincidence, therefore,
that foreign opinions on the Constitution of May 3rd were dominated by the view that it was
downright revolutionary, its profoundly libertarian overtones, and that it implemented 18th-cen-
tury ideals, such as rule by the people, religious freedom, civic participation, and, ultimately, the
limitation of power. Interestingly, in many opinions expressed in the West, including the United
States, the Constitution of May 3rd became a totem of a most positive political change—one that
was neither violent, destructive, nor radical, in the negative sense of the word. It was therefore
compared to the French Revolution, and it was pointed out that reforming the state could take
a dynamic form, as in France, or a gentle, peaceful one, as was the case in Poland. Hence, the
political and legal changes in Poland in May 1791 were often presented as a “dignified revolu-
tion” and held up as a model for successful political change (Wisniewska 2021).

The Constitution of May 3rd gained its fundamental totemic significance from the fact that
it practically never came into force. Like the Jacobin Constitution, it was “shelved”, and thus
quickly grew into the testament of the First Polish Republic (Kruk 2022, p. 11). As a result, it
became a point of reference for all attempts to “clinch independence”, being, in every respect,
a unique act. On the one hand, it was proof of the remarkable heritage of state, constitutional
and patriotic thought of the highest order, and at the same time an expression of the bloodless
struggle to repair the state and ensure it a worthy place “among the nations of the world”. On
the other hand, the May Constitution became an important element in building a modern nation,
in making Poles aware of their self-worth and self-awareness, giving them the strength to fight
and persevere. That’s why it’s said that the May Constitution “came too late to save the state,
but in time to save the nation”. Hence, during the partitions, which invalidated the constitution
and abolished the state, it was perceived as a kind of call to arms, an act of mobilization for the
nation and resistance against the policies of the partitioning powers. The fact that the May 3rd
Constitution was never allowed to enter into force, and therefore its validity as a normative act
never verified, further sharpened its positive assessment as a pioneering, modern, progressive,
democratic, and free act, an act that could only be prevented from demonstrating its legal and
political perfection by the collusion of the partitioning powers. This, in fact, was the reason for
the repeated proposals, on the threshold of independence in 1918, to revitalize the May 3rd Act
rather than undertake the difficult task of adopting a new constitution. For many circles, the May
3rd Constitution was a perfect ideal, and its eventual restitution had significant symbolic signifi-
cance, demonstrating the continuity between the First and Second Polish Republics.

Without a doubt, however, the most significant totemic nature of the Constitution of May 3
lies in the fact that although it was not possible to build an independent, modern Poland and
modern law on its basis, it undoubtedly served as a basis for building “the idea of extracting the
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country from backwardness, pushing it onto the tracks of modernity” (Zakrzewska 1993, p. 25)
and at the same time consolidating the nation, which had its clear point of reference for the next
123 years of slavery.

The idealization of the constitution, though undoubtedly most evident in the Polish Constitu-
tion of May 3rd, is also strongly observed in the case of the March Constitution of 1921. This
constitution, despite its numerous weaknesses, continues to be held in high esteem (Kruk 2021).
It is a constitution that revitalized the independent Polish state, which in itself gives it the ap-
pearance of an ideal act. But it is also invariably correlated with political democracy, a broad
catalog of individual rights and freedoms, and a clear reference to Western experiences, which
Poles have always viewed as better, more valuable, and worthy of copying and emulating (Ciem-
niewski, 2014, p. 21). It is also, in this idealistic and highly sentimental narrative, a constitution
which, due to an unfortunate twist of history — somewhat like the May Constitution — could not
show all its strength and perfection, because it was first suppressed by the May Coup of 1926,
and then replaced by a new constitution which, from the very beginning, was perceived as a ne-
gation of the act of 17 March 1921, also — if not primarily — in terms of the concept of the politi-
cal system it proposed.

Historical references are natural when it comes to idealizing a constitution. Examples of
constitutions that, for various reasons, were perceived as the best solutions are numerous.
It’s worth noting, however, that even failed constitutions, even future constitutions, can also be
idealized. They are then perceived as perfect instruments that, through the power of their pro-
fessionalism and authority, will replace the flawed, defective, and imperfect current solutions.
Such ideal constitutions of the future often express broader desires for the reconstruction of
the state, and even society, and thus the rejection of a negative or merely malfunctioning past.
They outline a vision of tomorrow, which, for obvious reasons, is supposed to be better, more
beautiful, and more magnificent. Idealizing a constitution, therefore, also involves attempting
to perceive each potential, future constitution as even better, even more effective, and even
more effective.

Linking the constitution with the state

Perceiving the constitution as a totem, however, does not only mean considering it as a res-
ervoir of values (in line with the post-Enlightenment ideology of building new values, clearly
opposed to the traditional ones, correlated with religion), and thus a basis for the so-called civic
religion, or perceiving it as a kind of myth of perfect law or a building block of national con-
sciousness, as was the case with the Jacobin constitution. It is also the cornerstone of statehood,
a founding act of sorts, and therefore a sui generis secular relic, but also something invariably
associated with the state, with a political community organized within the framework of a state.
Perhaps the most well-known and most striking example is the United States Constitution of
1787. This act, invariably associated with the long process of building American independence,
is unanimously considered the legal beginning of the United States of America, the culmination
of a process in which the former colonies not only severed their ties with the metropolis (as un-
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equivocally expressed in the Declaration of Independence®) but also united in a federation, thus
creating an entirely new political entity: the United States of America. The Constitution of 1787
is therefore, not without reason, considered the foundation of American statehood, something
that de jure created the state, and with it the American nation, as best expressed in the Constitu-
tion’s preamble in principle, declaring the famous phrase “We the People of the United States”.
The American Constitution, therefore, is not only the creation of a state, but also the creation
of a nation, a nation about which unequivocally positive assessments and associations are for-
mulated. The Constitution of the United States of America was a veritable “miracle in the age
of reason”, the quintessence of Enlightenment thought, thoroughly modern, progressive, and
democratic, which could only have been constructed by a great nation, a mature, educated, and
emancipated nation (Beeman 2009).

In the minds of Americans themselves, the American Constitution is a perfect act. It expresses
the desires and loftiest ideas of the Founding Fathers, who are themselves figures of bronze,
and at the same time creates a perfect—as some say—system of checks and balances. Thanks to
its minimalist content, it strikes a balance between lengthy, “overwrought” constitutions and
fragmented or partial constitutions that fail to regulate what is customarily covered by so-called
constitutional matters. From this perspective, the U.S. Constitution is an expression of the best-
understood compromise, aimed at rejecting extremes and solutions unacceptable to the major-
ity, while simultaneously building a genuine state based on clear principles and values, framed
within a clear, unquestionable constitution. Although its application has revealed that many of
its provisions are unclear, that it can provoke extreme interpretations, and that it creates voids
that are prima facie unregulated, it has always proven to perform surprisingly well and provide
a stable foundation for its interpretation, allowing it to adapt to the changing circumstances of
its application.

As a result, although there are proposals on the margins of American constitutionalism for
its fundamental revision or even the adoption of a completely new constitution?, the prevailing
view is that the Constitution of 1787 is an independent value and that replacing it with a new one
would be a crime against the American system. Hence, it was agreed, taking into account the fact
that the Constitution was adopted over 200 years ago, that the “living tree doctrine” should ap-
ply, i.e., an approach to the Constitution as an evolving, living organism that is subject to change,
just as every living organism is subject to change, including the American state and American
society. As a result, Americans distinguish between a constitution in book and a so-called living
constitution (so-called constitution in action). The former is a textual constitution contained in

> Proclaimed on July 4, 1776, in Philadelphia during the Second Continental Congress, it justified the right of the 13 Brit-
ish colonies located in North America to freedom and independence from King George III. The Declaration‘s adoption
was preceded by declarations from individual states. The Declaration proclaimed the right of the former English colonies
in North America to establish all state acts, declare war, and conclude peace. It was universal in nature; it was more than
a private message addressed to Great Britain; it was an appeal to all humanity to respect the free will of the inhabitants
of the British colonies.

Such proposals, or even completed drafts, of course, apply not only to the United States Constitution. It is worth noting
that in such cases, the question always arises as to whether a new constitution or a radical change to the existing one is
caused by the axiological assumptions underlying the current constitution no longer being relevant.
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the binding text, while the so-called living constitution is a constitution dynamically read and
adapted to the situational context, actually applied, which does not always and necessarily cor-
respond exactly to what is written in extenso in the text of the normative act. Proponents of this
approach believe that the constitution evolves with the needs of society, providing governments
with a more flexible and, therefore, more effective tool. This idea is related to the view that
contemporary society should be taken into account in the so-called constitutional interpretation
of the development of American statehood. The Constitution is described as the living law of
the land because it is and always should be transformed according to the needs of the times and
circumstances. Regardless of the fact that ideas for constitutional accommodation in accordance
with the “living tree” concept come into open conflict with proponents of the so-called “dead
hand” idea—that is, a limited imagination in reinterpreting the Constitution so as to adhere to the
Founding Fathers’ intentions—the fact remains that this dispute, crucial to American constitution-
alism, is possible precisely because it is dogma to perceive the Constitution of 1787 as a totem
of American statehood. For Americans, the decisions of 1787 are a relic of their state and nation,
and regardless of the criticisms the text of the Constitution encounters, it can be assumed that
the longevity of the Constitution of the United States of America is the best test of its perfec-
tion (Holland 1991; see Segal 2013). In the public mind, it was the Constitution that created the
American state and laid the foundations for the creation of the American nation.

Of course, the example of correlating a constitution with a state, in relation to the US Con-
stitution, is the most well-known and most obvious, even intuitive, and therefore textbook in
nature. However, in reality, in most cases, we are dealing with such an iuncti. For Poles, the
March Constitution of 1921 is synonymous with the rebirth of the state after 123 years of parti-
tion. The April Constitution of 1935, in turn, symbolizes the state’s survival during World War 11,
a symbol of the legal act that effectively preserved Poland’s continuity during its most dramatic
and dangerous period. The 1952 Constitution of the Polish People’s Republic, on the other hand,
symbolizes communist enslavement, the victory of teams of collaborators and opportunists who,
with the help of Soviet forces and resources, installed a new, undemocratic regime. That is why,
after 1989, the raison d’état was to disavow the Constitution of 1952 as quickly as possible,
which was to symbolically cut Poland off once and for all from communism and the then-hated
Soviet Union, almost tangibly confirming the political and legal transformation that had taken
place at that time. This is also the reason why, after the formal repeal of the 1952 Constitution,
which took place under the provisions of the so-called “small” constitution of 1992, pressure
grew to adopt a ”large”, or proper, constitution, which was to be a symbol of the new, democratic
Poland. This is also the reason why the finally adopted Constitution of the Republic of Poland of
April 2, 1997, arouses such strong emotions today, because for some it confirms the new, demo-
cratic face of Poland after a period of turbulent systemic transformations, while for others it is
evidence of a kind of elite conspiracy, a rotten compromise that involved sharing power between
the heirs of the Polish United Workers’ Party and the nouveau riche from the former “Solidar-
ity”, who, in essence, created a licensed democracy and a licensed constitution that redistributed
power and influence (Kostecki 2022).

It is clear that the constitution is the foundation of statehood, and indeed the symbol of the
state, not only in the United States or Poland. Virtually everywhere, the constitution is the em-
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blem of the state, or at least of a given state entity. This is the case in Germany, where the 1949
Constitution is today unanimously perceived as a symbol of the new, post-war, and democratic
Germany, in contrast to the Weimar Constitution of 1919, which we intuitively associate with in-
terwar Germany, including Adolf Hitler’s rise to power. This is also the case in Spain, where the
1978 constitution is unanimously viewed as the foundation of the post-Franco state, or in Portu-
gal, for example, where the 1976 constitution is the quintessence of the democratic movements
that followed the famous Carnation Revolution®. In Japan, by contrast, the 1946 constitution
symbolizes a completely new era of Nippon. It is identified with a shift away from militarism and
revanchism, with the abandonment of the emperor cult, and with the establishment of Western-
style political solutions, including individual freedom and political democracy, which contrasts
sharply with the pre-war image of old Japan. In turn, throughout Central and Eastern Europe,
new, post-communist constitutions adopted after 1990 are evidence of the transition from com-
munist authoritarianism to Western-style democracy (Sokolewicz 2000), regardless of what the
system actually looks like in practice and whether it is not a compilation of formal democracy
with material elements of various so-called non-democracies (Wolek 2004).

The inherent link between the constitution and the state was also, at least to some extent, the
reason for the failure of the idea of a Constitution for Europe (Dauses 2005). European elites,
fascinated by the progress of integration, eventually came up with the idea of consolidating
integration, significantly accelerating and deepening it. The symbol of the new approach to the
European Union was to be a new primary law (Arnold, 2009), which was given the hybrid form
of the “Treaty establishing a Constitution for Europe”. The name of the document, intended to
significantly reform and modernize EU institutions, clearly indicated the direction the future
Europe was to take: ever-increasing unification, with “one great European state” (B. Rittberger,
F. Schimmelfennig 2006) already in sight. At the same time, the intention was to symbolically
determine the direction of integration and make it, to some extent, irreversible by calling the
new treaty “A Constitution for Europe”, which demonstrated its fundamental, i.e., constitutional,
significance, but also unequivocally suggested a clear etatization of the European Union, and
consequently, an abandonment of the model of an intergovernmental organization that the Union
formally still embodied. That’s why the document finally prepared in 2004 had such a peculiar
title, as it was still formally an international agreement (as expressed by the term “treaty”), but
at the same time it was supposed to constitute something much more, something that had until
then been reserved exclusively for the state, namely a constitution. Hence, the origin of such
an ambiguous, clearly hybrid title, i.e., “Treaty establishing a Constitution for Europe”, and the
treaty itself was consciously perceived as something intermediate between “still” an interna-
tional agreement and “already” a constitution (Hansch 2000).

However, this very title aroused profound distrust among Europeans, who until then had re-
served the concept of a constitution for the Nordic state, for “their” state, i.e., for France, Italy,

> The Carnation Revolution (Revolugdo dos Cravos) was a political coup in 1974 that overthrew the government of Mar-
cel Caetan, successor to Antonio Salzar, and led to the restoration of civil and political freedoms and the launch of the
democratization of Portuguese possessions in Africa and Acia (Portugal was the last to embark on the path of decoloniza-
tion).
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Spain, or Denmark. The use of a specific state emblem—as the constitution had been perceived
until then—in the title of an international agreement sparked concern and distrust. It was felt that
the integration process had perhaps accelerated too much, taking a dangerous turn. This was
viewed as excessively bold, too hasty, and too dangerous for the functioning of a classic nation-
state, which could potentially be absorbed by a new European state with its own constitution.
These concerns were all the greater because in the European consciousness, the constitution is
invariably perceived as suprema lex. Previous disputes about the primacy of European law in
the event of a conflict with the constitutions of the member states could thus be resolved too
clearly in favor of the new Constitution for Europe, which for many Europeans was too radical
a perspective of the supremacy of European law over national law and the constitution, which
formally has the status of the highest law in each member state, which clearly emphasizes the
fact that member states use constitutions, while the European Union has “only” treaties®. In the
face of such uncertainty, it is not surprising that the member states were resistant to the new
primary law of the European Union proposed in 2004 and that, after the French “no” to the
Constitution for Europe (Kuzelewska 2010), the idea of a European constitution was definitively
shelved, even though the subsequent Treaty of Lisbon essentially repeated the solutions of the
Treaty establishing a Constitution for Europe in many places.

However, the failed experiment with the Constitution for Europe made Europeans realize that
the constitution is integrally linked to the state and that the vision of a constitution without a state
is essentially utopian, because having a constitution will sooner or later create a state, and this,
at the European level, was not desired, at least in 2004. For most Europeans, the Constitution for
Europe was unacceptable because, first, it was too abstract and, second, it was too radical in sev-
ering the traditional bond between the constitution and the properly classically understood state.

Conclusions

The constitution has many totemic meanings. This is because a constitution is not only a le-
gal act but also a political act par excellence, which, in addition to its juridical function, fulfils
a multitude of other functions, each with relevant social and political consequences, or simply
connotations. For these reasons, the constitution, beyond all its other tasks and associations,
constitutes a kind of “display cabinet of the norms and symbols of a given society” (Smith 1980,
p. 152). Its totemic nature can be expressed in its perception as an antiquarian prop, evoking the
origins of a state or nation. It can also manifest itself in the creation of a completely new set of
norms, principles, and values, relative to the conventional ones, in line with the currently popular
idea of “ceremonial deism” or “state piety”. Its totemic nature can also be found in the fact that
for some, it will be a utopia of a perfect system, a manifestation of human genius in designing

¢ This is clearly visible in France, which ultimately rejected the Treaty establishing a Constitution for Europe in a national
referendum, where, for example, the concept of primacy (priority) of EU law over national law is approved, but this does
not apply to the relationship between EU law and the constitution, which is traditionally perceived as an act standing
higher than EU law.
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an ideal vision of state and society, or a mythical solution that, for various reasons, has not been
destined to prove itself in practice. The totemic nature of a constitution also lies in the fact that
it is almost always the object of special, almost religious veneration, the object of a kind of cult,
the props of which are solutions that maintain the constitution’s stability, on the one hand, and
mechanisms for its legitimate interpretation, on the other.

However, the totemic nature of the constitution also harbors pitfalls. These seem to be two
fundamental ones. The first is the facade of the constitution (McNeely 2003), which is an ex-
treme manifestation of respecting the idea of a constitution in book form, thus perceiving the
constitution solely through the prism of its text, without considering the constitutional reality,
which is created by the complex and multi-threaded processes of its application and accommoda-
tion. Or—in another variant—creating solutions seemingly consistent with the constitution while
ignoring its material, substantive content. The second trap, however, is the danger of fetishiz-
ing the constitution, that is, the hyperbolization of principles, norms, values, and procedures,
resulting from an erroneous evaluation of law and its recognition as the only, or at least the most
important, regulator of social relations. Meanwhile, in a complex system of norms, legal norms
- including constitutional norms — are - as we know - only one of many types that overlap, are
sometimes parallel, and sometimes even contradictory, and in many cases function completely
independently of one another.

In the context of ongoing and seemingly increasingly accelerated European integration, the
totemic nature of the constitution is being seriously tested. This act, which since the beginning
of the democratic era has been unanimously perceived as a symbol of the state and all the values
that identify it, is now being challenged by EU mechanisms for interpreting EU law not only
in accordance with the paradigm of the primacy of EU law (which is, after all, stipulated in the
treaties), but also the absolute primacy of this law (which is already debatable). This absolute-
ness means that the primacy of EU law is increasingly being applied to the constitution itself,
which, according to increasingly emerging views, is giving way to the onslaught of EU law,
which is supposed to be—nomen omen-a kind of new hyper-constitution. The latter, although
not called a constitution anywhere, is intended to organize the European legal space not only
within the framework of a specific international organization, which is the EU, but also within
the framework of particular, national legal orders of individual member states, which is neatly
dressed in the corset of the so-called multi-level constitutionalism. This state of affairs, as one
might easily guess, has direct consequences for the concept of the totemic nature of a constitu-
tion. Firstly, because the EU treaties are now becoming the totem, which, in legal transactions,
although not explicitly called the European Constitution, nevertheless fulfils its role, and this
role is increasingly emphasized, especially in all those cases in which the Court of Justice of
the EU explicitly states that national constitutions are inferior to treaties. Secondly, because ac-
cepting the view of the primacy of EU law, which is supposed to degrade national constitutions,
in fact fundamentally redefines the meaning of the constitution, removing the aforementioned
triad of sacralization, idealization, and etatism. National constitutions thus battered are slowly
transforming into de facto implementing acts in relation to the EU hyper-constitution, which also
changes its meaning by severing the rudimentary relationship between the constitution and the
state, a fact that, in fact, requires constitutional law studies to redefine.
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